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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

I )^ Responsive to communication(s) filed on 27 April 2006 . 

2a)D This action is FINAL. 2b)S This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) KI Claim(s) 1^4 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) Q Claim(s) is/are allowed. 

6) ^ Claim(s) 1^4 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)^1 The drawing(s) filed on 27 April 2006 is/are: a)D accepted or b)|3 objected to by the Examiner. 
Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

I I )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)13 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)|EI All b)D Some * c)D None of: 

1 Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Drawings 

1 . New corrected drawings in compliance with 37 CFR 1 .121(d) are required in this 
application because the drawings are grainy in appearance, they appear to be a poor 
photocopy of the original. Figure 3 in particular is especially unclear. Applicant is 
advised to employ the services of a competent patent draftsperson outside the Office, 
as the U.S. Patent and Trademark Office no longer prepares new drawings. The 
corrected drawings are required in reply to the Office action to avoid abandonment of 
the application. The requirement for corrected drawings will not be held in abeyance. 

Claim Rejections ■ 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

3. Claims 1-2 are rejected under 35 U.S.C. 102(b) as being anticipated by Morgan 
et al. (WO 03/0381 07 A2, published May 08, 2003). 

Instant claims 1-2 are drawn to: An antitumor medicine comprising 1,5-D- 
anhydrofructose and/or ascopyrone as antitumor component(s); (2) the antitumor 
medicine of claim 1 , wherein the ascopyrone is ascopyrone P. 
Morgan et al. discloses a method for preparing ascopyrone P. Ascopyrone P is 
known to function as a good antioxidant, and antimicrobial agent (see page 1, 2 nd 
paragraph). The teachings of Morgan et al. are silent in regards to the function of 
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ascopyrone P as an antitumor medicine, however this limitation is considered to be an 
intended use limitation. Since the prior art discloses the same compound claimed by 
Applicants, absent evidence to the contrary the prior art compound would also be 
expected to have the same properties as Applicant's claimed compound. 

The burden of establishing whether the prior art compounds have the further 
function of functioning as an antitumor medicine under general conditions falls to 
Applicant. See MPEP 21 12.01, "Where the claimed and prior art products are identical 
or substantially identical in structure or composition, or are produced by identical or 
substantially identical processes, a prima facie case of either anticipation or 
obviousness has been established. In re Best, 562 F.2d 1252, 1255, 195 USPQ 430, 
433 (CCPA 1977). "When the PTO shows a sound basis for believing that the products 
of the applicant and the prior art are the same, the applicant has the burden of showing 
that they are not." In re Spada, 911 F.2d 705, 709, 15 USPQ2d 1655, 1658 (Fed. Cir. 
1990). Therefore, the prima facie case can be rebutted by evidence showing that the 
prior art products do not necessarily possess the characteristics of the claimed product. 
In re Best, 562 F.2d at 1255, 195 USPQ at 433." See also MPEP 2112: "[T]he PTO 
can require an Applicant to prove that the prior art products do not necessarily or 
inherently possess the characteristics of his [her] claimed product." The MPEP at 2112 
citing In re Fitzgerald 205 USPQ 594. 596, (CCPA 1980), quoting In re Best 195 USPQ 
430 as per above. Therefore, it falls to Applicant to determine and provide evidence 
that the prior art compounds would or would not have the additional functional limitation 
of "an antitumor medicine." 
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Claim Rejections - 35 USC §112 

4. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

5. Claims 3-4 are rejected under 35 U.S.C. 112, second paragraph, as being 
incomplete for omitting essential steps, such omission amounting to a gap between the 
steps. See MPEP § 2172.01 . The omitted steps are: a concluding step that reiterates 
the preamble. 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. Claims 1-4 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Morgan et al. in view of NCI-Antioxidant Cancer Prevention: Fact Sheet (1-08-2003). 

The discussion of Morgan et al. set forth above is incorporated here. Morgan et 
al. teach that ascopyrone P is a known to function as a good antioxidant. However, 
Morgan et al. does not specifically teach that ascopyrone P can be used in a method for 
inhibiting the growth and metastasis of tumors. 

The National Cancer Institute Antioxidant and Cancer Prevention: Fact Sheet, 
teaches that antioxidants may function to prevent cancer by the following mechanism: 
"[Antioxidants neutralize free radicals as the natural by-product of normal cell 
processes. Free radicals are molecules with incomplete electron shells which make 
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them more chemically reactive than those with complete electron shells. Exposure to 
various environmental factors, including tobacco smoke and radiation, can also lead to 
free radical formation. In humans, the most common form of free radicals is oxygen. 
When an oxygen molecule (02) becomes electrically charged or "radicalized" it tries to 
steal electrons from other molecules, causing damage to the DNA and other molecules. 
Over time, such damage may become irreversible and lead to disease including cancer. 
Antioxidants are often described as "mopping up" free radicals, meaning they neutralize 
the electrical charge and prevent the free radical from taking electrons from other 
molecules." 

Therefore, it would have been obvious to the ordinary skilled artisan at the time 
of the instant invention to combine the teachings of Morgan et al. and the NCI Fact 
Sheet, in the design of the instant invention. One of ordinary skill in the art would have 
been motivated to make this modification since the prior art clearly teaches that 
ascopyrone P is a good antioxidant, and it was well known in the art that antioxidants 
help to prevent cancer, due to their ability to neutralize free radicals and protect cells 
from damage associated with the presence of excess electrical charge. 



Application/Control Number: 10/577,447 



Page 6 



Art Unit: 1633 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Janet L. Epps-Ford whose telephone number is 571- 
272-0757. The examiner can normally be reached on M-F, 10:00 AM through 6:30 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Joseph Woitach can be reached on 571-272-0739. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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